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3 
STATEMENT. 


This action is to recover $3,600.00, the balance al- 
leged to be due under a construction subcontract. 
Plaintiff sues as the assignee of the subcontractor. 
Defendant as contractor constructed the Lincoln 
High School in Portland, Oregon. Parts of the work 
were sublet by defendant to J. D. Sullivan, who 
assigned his subcontract to Sullivan Fireproof Parti- 
tion Company, a corporation. This company in turn 
assigned the payments to accrue under the sub- 
contract to Ladd & Tilton Bank, plaintiff herein. It 
is upon this assignment that this action is based. 
(Par. XI, Complaint. Trans. p. 6.) 

In answer, defendant pleaded that plaintiff should 
not recover, because plaintiff’s assignor had failed to 
comply with that clause of the contract which im- 
posed upon it the obligation to pay promptly as they 
became due all sums incurred for any work or labor 
done, or materials furnished, upon the building in 
connection with the contract. (Par. VIII, Answer. 
Trans. p. 13.) Details of unpaid claims appear in the 
answer. ‘The sums unpaid amounted to $4,496.61. 


Defendant also pleaded the execution by defend- 
ant of a bond, required by Section 6266, Lord’s Ore- 
gon Laws, which made defendant directly hable for 
labor and material bills incurred in the construction 
of the High School, including those incurred by sub- 
contractors. 

Plaintiff attempts to support its action by alleging 
an estoppel, based upon the following letter: 


apr. 3, TOL. 
Sullivan Fireproof Partition Co., 
Git. 
Gentlemen: 

As vour work has been completed on the Lin- 
coln Tigh School, there will be due on or abont 
Mav Ist the balance of $4,300.00. According to 
your assignment this will have to be paid to the 
Ladd & Tilton Bank. 

Of this amount we are willing to pay vou now 
8700 to be apphed on aecounts on the job, to be 
paid through Ladd & Tilton Bank. 


Very truly yours, 


Linnie Av LIGKS COMPANY, 
1 RG a Ev Préd Rieu: 


Plaintiff alleged that it was misled by this letter, 
so that it took no steps to collect the Sullivan Coim- 
panv’s indebtedness. Plaintiff alleges also that de- 
fendant is secured against loss on Sullivan's unpaid 
claims by a bond executed at the tine the subcontract 
was entered into. 

It will be seen that there are two elements in plain- 
tints cagee “T, the Tontwatt of aésiPiitient; 2, ive 
estoppel. 

There are two elements in the defemse: 1, the un- 
paid claims; 2, the bond to the School District. 

A tral was had before the Court, without a jury. 
Trial by jury was waived orally, there being no stipu- 
lation in writing waiving the jury. Judgment was 


given for defendant, and plaintiff appeals. 


i) 
POINTS AND AUTHORITIES. 


It 
Where a case is tried before the Court without a 
jury, and there is no written stipulation waiving a 
jury, none of the questions decided at the trial can 
be examined in an Appellate Court. 
Erkel v. United States, 169 Hed. 623, and cases 
therein cited. 
Cudahy Co. v. Bank, 69 Fed. 782. 
Abraham v. Levy, 72 Fed. 124. 


If. 


Sec. 649 R.S. (44 Fed. Stat. Ann. 393) and Sec. 700 
R. S. G Fed. Stat. Ann. 450) applv to the present 
District Courts. 

36 St. L. 1167. Judicial Code 1911, paragraph 
291 (1 Supp. 1912 Fed. Stat. Ann, 249). 


Teh 
Federal Courts take judicial notice of the statutes 
of a State, without plea or proof thereof. 
Wamarv. Nicou, 114 U.S. 218, 223; 29 L. Ed. 
94-95. 
Mills v. Green, 159 U.S. 651, 657; 40 L. EE. 298. 


IV. 


One to whom the payments to accrue upon a con- 
tract are assigned, takes subject to all the terms and 
conditions of the contract. 

Bryant et al v. Hagerty, 87 Pa. St. 256. 
Hazeltine v. Dunbar, 62 Wis. 162; 22 N. W. 
165. 
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Lawrence v. Phipps, 22 N. Y. Supp. 16. 
Rifte v. Gerow, 29 W. Va. 462; 25. Is, 104. 
Somers v. Thaver, 115 Mass 163, 

vy. 

He who seeks to recover npon a contract must 
show that he has complied with the terms and condi- 
tions of the contract upon his part. It is a good de- 
fense to an action upon a contract to show that plain- 
tiff has not discharged the obligations iniposed upon 
him by the contract. 

Wil. 

Defendant was directly liable to Sullivan Com- 
pany’s laborers and material men under the bond 
given by defendant to the School District. 

Section 6266 Lerd’s Oregon Laws. 

Smith v. Mosicr, 169 Fed. +5 

Hill v. American Surety Co., 200 U. 8S, 197; 
D0 L, Ed. 437. 

Mankin v. United States, 215 U. 5. 533; 
cola lo. 


VII. 


Unpaid liabilities are proper items of proof im an 
action for damages. 
The Heathdene, M5 led. 372. 
8A. & E. Enévé. Law (2 Ed.) 647. 


VIEL. 


A necessary clement of an estoppel is injury to the 
person claiming the benefit of the estoppel. He must 
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show that his position was changed for the worse in 
some material respect. ° 
16 Cyc. 744. 
Dickerson v. Colgrove, 100 U. 8. 578; 23 L. 
Ed. 618. | 
Maxwell v. Bay City Bridge Co., 46 Mich. 282. 
Crandall v. Moston, 50 N. Y. Supp. 145. 
Davis. Bowiar, 50 Miss. 671. 


ARGUMENT. 


At the threshold of this case stands the fact that 
there was no stipulation in writing waiving a jury. 
This fact prohibits the review of the matters assigned 
as error. Congress has fixed the manner of review- 
ing decisions of the Federal Courts. Among the 
things that are necessary in making a record to pre- 
sent to the Appellate Court is a stipulation in writ- 
ing waiving a jury. (Sec. 649 R.S. 4 Fed. Stat. Ann. 
393; Sec. 700 R. S. 4 Fed. Stat. Ann. +450.) 

If the parties choose to waive a jury orally they 
may do so. But in that event they are concluded by 
the judgment of the Court on all matters submitted 
fib AS wes said in Kearney v. Case, 79 U.S. 275; 
20 L. Ed. 395-6, an oral waiver is ‘‘sufficient to sup- 
port a judgment, but not sufficient to authorize a re- 
view of the rulings of the Court at the trial * * * 
The record * * * presents a case where the 
parties consented to waive a jury, but did not take 
the steps necessary to secure the right to a review 
of the findings of the Court as provided by statute.”’ 
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The case of Erkel v. United States, 169 ed. 625, 
was decided in the Ninth Cireunit by Judge Gilbert, 
We quote from the opinion as follows: “This case 
comes here upon writ of error to review a judgment 
rendered in an action of ejeetment brought by the 
plaintiff in error against the defendant in error after 
atrial withont a jury in the Court below: there hav- 
ing been no written stipulation waiving a jury trial. 
The assignments of error raise the question of the 
sufficieney of the evidence to sustain the findings 
on which the Judgment was based.”’ 

After referring to Section 649 and 700 of the Re- 
vised Statutes, Judge Gilbert continnes: ** Under 
that statute it has been uniformly held that if a case 
is tried before the Court without a jury and there is 
no written stipulation waiving a jury, none of the 
questions decided at the trial can be re-examined in 
an appellate Court on writs of error (citing mimer- 
ous authorities.” 

Ln themmise Of Cudhhyv Co, ¥. Batik, 69 kediyow 
783, it is said: ‘The first question to be considered is 
whether the errors assigned upon the record or any 
of them are subject to review by this Court. The de- 
cision of this question depends upon whether it af- 
firmatively appears from the record that ‘a stipula- 
tian in waiting waiving @ jury’ was filed with the 
clerk, pursuant to the provisions of Section 649 of 
the Revised Statutes of the United States. [t has 
been so often decided, both by this Court and by the 
supreme Court, that an oral stipulation waiving a 
jury trial, in law cases tried in the Federal Courts, 
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is not sufficient to authorize an Appellate Court to 
review errors committed in the progress of the trial, 
that we need not stop to repeat what has so often 
been said on that point.” 


The case last cited is instructive also in connection 
with the case at bar, because it was there held that 
the recital in the bill of exceptions that the ‘‘cause 
came on for hearing and the jury having been em- 
paneled aud sworn and the introduction of evidence 
having been commenced, by stipulation of parties 
hereto duly entered, the jury was withdrawn, trial 
to jury waived”’ was not sufficient to show that there 
had been a waiver of jury by written stipulation. 
This ruling was based upon the fact that the local 
practice act (Lowa) permitted reference to be ordered 
on oval consent of the parties in open Court. It 
should be noted in this connection that the Practice 
Act of Oregon (Sec. 157 L. O. L.) permits a waiver 
of trial by jurv by oral consent in open Court en- 
tered in the minutes. It follows that the recital in 
the bill of exceptions in the case at bar will not af- 
ford the basis of a presumption that the waiver of. 
the jury was by written stipulation. 

In the case of Abraham v. Levy, 72 Fed. 124, 128, 
it is said: ‘‘The second to ninth assignments of 
error inclusive and the 12th relate entirely to the 
rulings of the Court on the trial as to the exclusion 
and admission of evidence, and on propositions of 
law arising on the merits. As the record shows that 
the case was tried in the Court below before the 
judec, without the intervention of a jury, but does 
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not show any stipulation in writing to that effect, as 
required by Section 649 Rev. St. U. S., we have no 
authority to review the rulings covered by these 
assigninents."’ 

It follows from the consideration of the foregoing 
authorities that the record before this Court in the 
ease at bar is not sufficient to confer Jurisdiction to 
consider the matters assigned as error by plaintiff 
in theawrit. 

Any doubt whether the provisions of Section 649 
R.S.. which refers in terins to the Cireuit Court, are 
applicable to the present District Courts nist be dis- 
pelled by a consideration of Section 291 of the 
judigial code of 1911 (26 St. Lb. 167; Lesnp. sie 
Fed. Stat. Ann. 249), where this provision is made; 
“wherever in any law not embraced within this act, 
any reference is made to or any power or duty 1s con- 
ferred or imposed upon, the Circuit Courts, such 
reference shall, upon the taking effect of this act, 
be deemed and held to refer to, and to confer such 
power and impose such duty upon the District 
Courts.”’ 

Was There Error by the Trial Court? 

In considering the matters urged by plaintiff as 
error it must be kept in mind that Ladd & Tilton 
Bank is the assignee of the Sullivan Company. Sull- 
van Company was bound by its contract to pay all 
clanns of laborers and material men. It is a con- 
ceeded fact in this ease that the Sullivan Company 
failed to pay such claims aggregating about 4,500.00. 
Defendant herein, the Hicks Company, becanse of 
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the bond entered into by it pursuant to Section 6266 
L. O. L was originally and directly liable to these 
laborers and material men. 


The plaintiff attempts to recover the sum of 
$3,600.00. Plaintiff has the burden of proof to show 
that there is that sum due from defendant on the con- 
tract. Marshall Bros. v. Clary, 44 Ga. 511. 


Ladd & Tilton Bank had notice of all the terms 
and conditions of the contract between the Hicks 
Company and the Sullivan Company. The bank 
was charged with this notice by the assignment which 
referred to, ‘‘all monies now due and that may be- 
come due on that certain contract, etc.’’ 


To the effect that Ladd & Tilton Bank was charged 
by the terms of its assignment with notice of all of 
the provisions of Sullivan Company’s contract see 
the cases cited under Points and Authorities IV. 


In the ease of Bryant et al v. Hagerty, 87 Pa. 256, 
the assignment was very much like the assignment 
in the case at bar. It was in the form of a letter 
ordering Bryant and Euwer to ‘“‘pay J. H. Hagerty 
all monies due or to become due for manufacturing 
lumber being sixty per cent of the lumber and all 
amounts due me for shingles * * * delivered to 
you under our contract.’’ The Court said, ‘‘Whether 
Hagerty knew of the terms of the contract or not he 
had notice of it and took acceptance subject to its 
rebmis. 7 


The other cases cited on this point are to the same 
effect. Inasmuch as there has not heretofore in this 
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od 


ease been any dispute of this proposition of law, we 
will not here refer to them further, and in the fol- 
Jowing discussion will assume it to be demonstrated 
that Ladd & Tilton Bank stands in the shoes of the 
Sullivan Company, and (except as to the claim of 
estoppel) has no Ingher rights in this aetion than the 
Sullivan Company would have if it were plaintiff, 
As we understand this case, there are two main 


questions, namely: First 


Ave the unpaid bills of 
the Sullivan Company sufficient to bar plaintiff's 
recovery ? Second—Was defendant estopped ? 
Plaintiff contends that Sullivan Company's un- 
paid bills were not a good defense for the following 
reasons: Sullivan did not agree with Licks Com- 
pany te pay them; they are not such as would be the 
basis of mechanic’s liens: Hicks Company is not 
hable for these claims on its bond: and Ticks Com- 
pany had not, at the time of the trial, paid these 


elaims. 


We shall discuss these in the order stated. 

The question touching Roebhngs & Sons” garnish- 
ment is collateral, and its solution will follow the 
solution of the maim question. Regarding the garmsh- 
ment, we do not quarrel with the rule of law con- 
tended for by plamtiff in error under Points and 
Authorities 1. But we submit that rule is not ap- 
plicable to this case, because Ticks Company made 
no unconditional acceptance of the Sullivan Com- 
pany 's assigninent to Ladd & Tilton Bank. The 
assiguiment was of moneys to become due on the con- 
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tract. By the terms of that contract, claims for labor 
and material incurred in doing work required by the 
contract, were to be paid before anything was due 
to the Sullivan Company. The claim of Roeblings 
on which their garnishment was issued was for ma- 
terial supplied to the Sullivan Company on the Lin- 
colu High School job. The claim of Roeblinys stood 
upon the same ground as all others of Sullivan’s un- 
paid claims for labor and materials, distinguished 
from them in two particulars only, viz: that Roeb- 
lings brought suit, and that Hicks Company had paid 
this claim prior to the trial. If the trial Court was 
correct in its determination that the failure of Sulli- 
van Company to pay its labor and material bills was 
a good defense to the action, then the Roeblings’ 
claim is entitled to the same priority over Sullivan 
Company, and the plaintiff, that all others of Sulh- 
van Company's unpaid bills are entitled to. 


Did Sullivan Company Agree to Pay These Claims? 


This question, as we believe, finds its answer in 
the contract made by the Sullivan Company (‘Tran- 
seript, page 175), as follows: ‘The subcontractor 
agrees to save and keep the said building and 
premises free and clear of any and all mechanic’s 
liens for work or labor done or materials furnished 
in the doing of the work specified herein. In this 
connection the subcontractor agrees to pay prompt- 
ly as they become due all sums incurred for such 
work or labor done or materials furnished, and in 
case of any default on the part of the subcontractor, 
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the contractor shall have the right to pay said sums 
together with any additional sums, the payment of 
which is necessitated by said default of the sub- 
contractor either for costs, attorneys” fees or other- 
wise, and all sums so paid by the contractor shall be 
repaid by the sunheontractor, and the contractor may 
withhold any money due to subcontractor until such 
indebtedness is repaid.” 

Particular attention should be paid to the clanse 
in paragraph 12 of this subcontract, this being the 
paragraph which relates to payments to the Sullivan 
Company (Transeript, page 177), and reads as fol- 
lows: ‘*Provided that at the option of the contrac- 
tor no payment shall become due until the subcon- 
tractor shall have delivered to the contractor re- 
ceipts showing, to the satisfaction of the contractor, 
payment bv the subcontractor for all labor done and 
material furnished under this contract up to and in- 
elusive of the amount of all previous payments made, 
and in ease of the first payment, inclusive of its 
amount.” 

Counsel for plaintiff have an claborately eon- 
structed argument to the effect that this contract is 
merely one of indemnity against damage, and not an 
agreement by Sullivan Company to pay its bills. In 
this argument counsel left out of consideration the 
Clause of the contract last above quoted. But inelud- 
ing that as a part of the premise, it is difficult to 
eseape the conclusion that the intention was that 
whoever performed labor or supplied materials to 
the subeontractor should be paid by him before any 
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moneys should become due to the subcontractor. It 
will be observed that the language of the contract 
requires payment ‘‘for all labor done and materials 
furnished under this contract.’’ If such a clause as 
this does not amount to an agreement by the Sulbh- 
van Company to pay claims for labor and materials 
incurred by it mn the execution of its work, we con- 
fess our inability to write a contract which would 
have that effect. It is scarcely possible with the Eng- 
lish langnage to say in a more direct manner that 
Sullivan Company should pay all its laborers and 
material men. 

We submit that the obhgations of the Sullivan 
Company under this contract to pay the claims of 
its laborers and material men are clear and un- 
ambiguous. It is conceded in this case that Sullivan 
Company did not pay these claims to the extent of 
approximately $4,500.00. The reason given by the 
Hicks Company for its refusal to pay, when demand 
for the #3,600.00 remaining unpaid on the contract 
was made by Sullivan Company’s assignee, was the 
fact that said claims for labor done and materials 
furmshed under the contract had not been paid. 
(Transcript, page 84.) We submit this was a good 
defense. 


Is It Necessary That the Items Should Have Been 
Lienable? 


Section 6266 L. O. L. was enacted in 1903. The 
purpose of the Act as revealed by the title is, ‘‘To 
protect subcontractors, material men and laborers, 
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furnishing material for doing work upon publie 
buildings, struetures, super-structures or other pub- 
lie Works.’’ Laws of Oregon, 1908, page 256. The 
statute itself requires a bond, ‘‘with the additional 
obhgations that sueh contractor or contractors shall 
promptly make payments to all persons supplying 
him or them Jaber or materials for any prosecution 
of the work provided for in such contract.”” This has 
been held by the Federal Courts in the eases eited in 
both briefs to extend to laborers and material men 
dealing with subcontractors and to be designed with 
a manifest purpose that material and labor actually 
contributed to the construction of the publie build- 
ing should be paid for. 

The bond given by Theks Company in this ease 
pursuant to the statute has this condition, ‘Now, 
therefore, if the said contractor shall well and faith- 
fully perform all the covenants, conditions and pro- 
visions in said contract, plans and specifications, and 
Shall yar all Gains or hens for labor swerk aim 
material on account of all subcontractors, material 
men, laborers and mechanics furmshing labor or 
Material under said contract. and all claams for 
damages agamist the owner on account of personal 
injury to any persons working on or about said strne- 
ture, then this obligation shall be void; otherwise to 
remain du full foree amd virtiue.’’ 

The statute is complete within itself. It specifies 
the protection which shall be afforded, the persons 
designed to be protected, and sets forth the manner 
in which those persons may proceed in order to en- 
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joy that protection. We have seen no rule of law 
which authorizes or requires the Court to introduce, 
by judicial construction, into this statute, restric- 
tions, conditions and qualifications which the Legis- 
latte did hot put there. If it had been the pur- 
pose of the Legislature to provide no greater protec- 
tion to laborers and material men working on pub- 
he buildings than is conferred by the mechanic's 
lien statute as to private buildings, it would have 
been easy tor the Legislature to say that the bond 
should be for the protection of those persons who 
could file mechanic’s liens if the building were a 
private one. But the Legislature did not say that. It 
said the bond should require prompt payment ‘‘to 
all persons supplying him or them labor or materials 
for any prosecution of the work provided for in such 
contract.”’ 


The only argument of counsel for plaintiff in error 
is that this legislation had its origin in the fact that 
a puble building was not henable, and therefore, 
laborers and material men were without protection. 
But no authority has been cited holding that the 
Court should limit this protection so that 1t coincides 
with the protection afforded by mechanic’s liens, 
when the Legislature itself failed to impose that re- 
striction. We subinit that under the statutes of Ore- 
gon the only question to be determined (Gt being con- 
ceded that the bills were unpaid) is, did the claim- 
ants supply the Sullivan Company labor or materials 
for any prosecution of the work provided for in its 
subcontract ? | 
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That is the language emploved by the Legislature 
to express its intention, and there is nothing about. 
the language itself which indicates any failure to 
make a full expression of the legislative intent. It 
is no argument against the act to say that if its 
language is construed to mean what it says, it gives 
greater security on pubhe buildings than the me- 
ehanie’s lien law affords on private buildings. Tf the 
Legislature wished to provide that larger security, 
it certainly was within the power of the Legislature 
todo so. ‘There is no reason for presuming that the 
Legislature had any other intention than to require 
that every dollar of debt ineurred for labor and ma- 
terials on public buildings should be paid. 

The Supreme Court of the United States has said 
Chill v. Surety Ge. 200 U.S. 1¥a50 I. bd. Se 
“We must not overlook the manifest purpose of the 
statute to require that material and labor actually 
contributed to the construction of the publie build- 
ing shall be paid for, etc.’’ 

Now if the purpose of the statute was to require 
payment for labor and materials, why adopt the rules 
governing mechanic’s lens, and so in some eases 
prevent payment, and defeat the very purpose of the 
statute? 


Plaintiff in urging the adoption of the lien law, 
seeks to defeat the declared purpose of the statute. 
Plaintiff asks this construction to prevent the pay- 
ment of these claims, not to insure their payment. 
It is not disputed that the materials were supplied 
at the High School; that they entered into its eon- 
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struction, and are now a part of the building. Yet 
to prevent the payment of these claims, plaintiff 
would have the Court abort the statute by reading 
into it the restrictions with which mechanie’s lens 
are hedged about. 

We submit that the test to determine whether a 
claim is within the protection of the statute is this: 
Was the labor performed or material furnished for 
any prosecution of the work provided for in the con- 
tract? but assuming, for the purpose of argument, 
that this is not the test; assuming that the test is 
whether the claims asserted would be lenable un- 
der the mechanic’s lien statutes, we submit that the 
defense is good, because among the claims which 
Sullivan Company left unpaid were enough which 
were lenable to extinguish the $3,600.00 unpaid on 
the subcontract. 

The two principal objections urged by counsel 
against the lienability of these items are: First, that 
the materials were sold to Sullivan Company, and 
were by it manufactured into blocks from which the 
partitions in the building were constructed, so that 
the naterials lost their original character to such an 
extent as to be non-lienable items; second, that all 
the materials furnished did not enter into the Lin- 
coln High School building, but part were used in 
other buildings. 

The first of these objections must fail because it 
appears from the evidence that the materials were 
supplied for and delivered and used at the High 
Séhool building. While it is true that at the build- 
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ing the materials were put through a process which 
resulted in blocks of a certain form, the plant at the 
High School was used only for the purpose of mann- 
facturing blocks which went into the High School. 
The same argument whieh connsel urges, if followed 
to its lo@ieal conelusion, would mean that) there 
could be no lien for any materials which went mto 
a building in any other than their original shape. 
This argument conld then be applied to prevent a 
len attaching for himber which had been fashioned 
hy carpenters into window frames, doors, chests, enp- 
hoards, or other forms of intemor finish. The sand 
and cement used to compose the mortar i which 
bricks are laid would be non-henable: plaster, hair, 
ete. mixed into different form and apphed to the 
walls: oils, lead and other ingredients whieh com- 
jose paint: Sand, efavel And-Gefient. whigh Wham 
mixed together, produce eonerete for foundations or 
Moors or sidewalks; all these would be non-henable. 
This is not a case where materials were furnished 
toa factory and there manufactured, and afterwards 
sold as a finished product to a building, But the 
Inaterials were delivered at the Phgh School and 
were there nixed into their proper form and used 
In the construetion of the Tigh School, We submit 
that this contention of plaintiff is without merit. 
The second pomt, that the materials were used in 
other buildings than the PMieh Sehool is not berne 
out by the evidence, The testimony shows that in 
the High School six-inch blocks were used exclasive- 


Iv. These blocks were moulded in a machine. The 
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machine was of such dimensions and design that 
three rows of six-inch blocks could be made at one 
time, leaving a row of thirec-inch blocks which were 
a necessary by-product; and so far as their use in 
the High School was concerned, they were necessary 
waste. The testimony was that 130,000 feet of six- 
inch blocks went into the Lincoln High School. Sul- 
livan testified that about 10,000 feet of the three-inch 
blocks were taken from the Lincoln High School. 
Part of them were put into another building, and the 
remainder still remained in the possession of the 
Sullivan Company. Sullivan testified further, ‘1 
mean I have only included in there materials that | 
knew had gone inte the High School; materials that 
were delivered to us by these different people to our 
place on the Kast Side I have not included in these 
amounts.”” (lranseript, page 129.) We submit that 
all the claims which were allowed as obligations 
arising under the High School contract were henable 
with the possible exception of a motor, which 
mounted to $32.35. The testimony was that the 
value of the materials necessary to make 10,000 feet 
of blocks would be about $360.00. There was a mar- 
gin of $900.00 between the amount sued for and the 
amount of unpaid claims. Consequently if allowance 
were made for these things, the amount of unpaid 
claims for which liens could unquestionably have 
been filed, would considerably exceed $3,600.00, and, 
therefore, plaintiff would not be entitled to recovery. 
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Was Hicks Company Liable on Its Bond for the 
Unpaid Claims? 


Counsel for plaintiff in error have contended that 
there is no evidence that the bond given by the Hicks 
Company was inobedience to the Oregon statute. We 
submit that there is ample evidence ino the facts 
themselves. The facets before the Conrt are these: 
imst, the statute requinng a bond with tethaan 
specified conditions in certain circumstances, of this 
the Court takes judicial knowledge; second, a bond 
containing those conditions exeeuted under the e1- 
eumstanees specified in the statute. Section 6266 is 
the only statute in Oregon regarding bonds in con- 
nection with public buildings. The law requires a 
thing to be done. The record shows that the thing 
required by the Jaw has been done. Is it reasonable 
then to sav that the Court cannot find from those 
facts that the law was obeved; that the act was done 
in Obedieneée to the law? Is it necessary to prove that 
the law requires a particular act to he dene, and that 
the particular act required by the law was done and 
in addition to that, let the actor come to the witness 
stand and say, ‘‘T have obeved the law?” We sub- 
mit this would be absurd. To the effect that the 
Kederal Courts take judicial knowledge of the sta- 
tutes of a State withont plea or proof, see Lamar v. 
Micon, t1400. 8. 218, wie 39 Law Ted. 98, 95. elie 
Taree), Ta0eU aS, 051,657, 40, Lawe De. Bas 

The extent of Hieks eae liability, we be- 
heve, is fixed by the statute and the bond. As has 
been suggested by counsel for plaintiff, the Federal 


23 


statute and the Oregon statute are very much alike. 
Tn the case of Smith v. Mosier, 169, Fed. 480, at page 
434, it is said: “‘If literally construed the obligation 
of the bond might be limited to secure only persons 
supplying labor or materials directly to the contrac- 
tor for which he would be personally Hable, but we 
must not overlook in constrming this obligation the 
manifest purpose of the statute to require that ma- 
terial and labor actually contributed to the construc- 
tion of the public building shall be paid for and to 
provide a security to thatend * * * 

The obligation is ‘to make full payinents to all per- 
sons supplying it with labor or materials in the prose- 
cution of the work provided for in said contract.’ This 
language read in the light of the statute looks to the 
protection of those who supply labor or materials 
provided for in the contract, and not to the particu- 
lar contract or engagement under which the labor 
or materials were supplied. If the contractor sees 
fit to let the work to a subcontractor who emplovs 
labor and buys materials which are used to carry 
out and fulfill the engagement of the original con- 
tract to construct a public building he is thereby 
supplied with the materials and labor for the ful- 
fillment of his engagement as effectually as he would 
have been had he directly hired the labor or bought 
the materials. 


Assuming this to be the correct construction 
of the statute and of the scope of the obligation 
of the bond, which I must do, it is no defense 
that the contractors, Mosier & Summers, paid the sub- 
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contractor, Nurchhoff. They and their surety are 
bound to pay Smith who furnished the paints and 
oils that went into these buildings to Kurcehhoff, who 
was employed by Mosier & Summers as a subcon- 
tractor. This the bond bound them to do.”’ 

What has heretofore been said on the application 
of the restrictions of the mechanic's lien laws to this 
bond shonld be considered here on the question of 
the extent of the obligation assumed by Hicks Com- 
pany by virtue of its bond. The vesult must be a 
conviction that Ticks Company was directly Hable 
to all these laborers and material men, 

There remains the contention of plamtiff’s coun- 
sel that the obligation is merely one of imdemnity 
against damage, which seems more appropriately 
to belong under the next heading. 


Is It Necessary That Hicks Company Should Have 
Paid These Claims In Order to Urge Them 
as a Defense? 


This qnestion, we believe, will be answered by con- 
siderations already advanced. Tf Sullivan Company 
breached its contract when it failed to pay these 
claims; if, under Sullivan Company's contract, these 
monevs did not become due until Sullivan Company 
gave evidence that the bills had been paid, then the 
essential fact to make the defense was the failure of 
Sullivan Company to pay the bills and not that they 
had been paid by Ticks Company. Sullivan Com- 
panw’s delinquency was the vital facet whieh consti- 
tuted a breach of the contract and prevented the 
money from becoming due. On either of these poimts 
we could but repeat what has already been said. 
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There is this additional consideration. By reason 
of all the circumstances in which the parties were 
proceeding, Hicks Company had.a direct, original 
obhgation to Sullivan Company’s laborers and ma- 
terial en. The amount of that direct, original obli- 
gation was determined by the amount which Sulli- 
van Company failed to pay. That direct original ob- 
ligation grew out of the bond which Hicks Company 
gaye in obedicnee to Section 6266 L. O. L. These 
laborers and material men could, and some indeed 
did, maintain actions against Hicks Company on the 
bond. . 

So that by the amount the Sullivan Company was 
delinquent in paying its bills in full, by that amount 
was the Hicks Company left directly, originally re- 
sponsible to laborers and material men by an obli- 
gation required by law, which could not be escaped, 
and which is in no sense dependent upon the vuteome 
of this tigation. And it is this direct original lia- 
bility that distinguishes this case from the me- 
ehanic’s hen eases cited by plaintiff in error, where- 
in it is held that the filing of the notice of a 
niechanic’s hen is not a damage within the provisions 
of an undertaking against dainage. It is the exist- 
ence of Section 6266 L. O. L. which distinguishes this 
ease from the case of Smith v. Bowman, 32 Utah 33, 
88 Pac. 687, cited by plaintiff in error. Utah has no 
such statute as Section 6266 L. O. LL. 

There is a further distinction between this case 
and the Utah case in this, that the Utah case was 
an action between a material man and a surety ona 
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bond exacted without statutory authority, while the 
ease at bards an action between a subcontractor and 
a contractor wherein the subcontractor is attempt- 
ing to recover the balance upon his contract, in spite 
of the facet that he has violated the contract by not 
paving labor and material bills meurred by him, and 
is Insolvent and cannot pay them; and the contrac- 
tor, in comphance with the statute, has made him- 
self! directly Hable for those unpaid claims of the 
subcontractor. 

The argument that the undertaking of the Sulli- 
van Company to the Eieks Company, and of Hicks 
Company in turn to the School District, was to im- 
demnify against damage, seems to us a much stramed 
contention. Its refutation is found m the language 
of Section 6266 L. O. L. ““That such contractor or 
contractors shall promptly make payments to all 
persons supplying him or them labor or materials 
for any prosecution of the work provided for in such 
contracts,” and in the language of the bond given 
by Hicks Company to the School District that the 
Hicks Company ‘tshall pay all elanns or Hens for 
labor, work and material on aecount of all subeon- 
tractors, Inaterial men, laborers and mechanics fur- 
nishing labor or material under said contract,” and 
in the language of Sullivan Companw’s subcontract 
wherein he agreed that no payment should be due 
him until he should have paid “for all labor done 
and materials furnished under this contract.”’ 


If the purpose of the statute and the bond were to 
protect the School District, plaintiff’s argument 
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might have some basis, but the purpose expressed 
by the statute, by the bond and by the subcontract 
is to protect the laborers and material men. 

The title of the act of 1903 (Section 6266 L. O. L.) 
is “‘to protect subcontractors, material men, and 
laborers, etc.’’ his has nothing indicating protec- 
tion for the owner, nor indemnity against damage. 
The material men and laborers are the beneficiaries. 

The statute itself requires a bond (Section 6266 
L. O. L.) that there shall be prompt payment ‘‘to all 
persons supplying * * * labor or materials, etc.” 
Does this look to the protection of owners? Clearly 
the beneficiaries are material men and laborers. 

The bond given by Hicks Company requires it to 
pay ‘‘all claims or liens for labor, work, and mate- 
rials, etc.”’ This bond was given in comphance with 
the statute. Through all these provisions can clear- 
ly be traced the paramount idea that laborers and 
material men must be paid. This is the theme that 
dominates throughout. The idea of protection to the 
owner, or municipality, is suggested nowhere out- 
side of plaintiff’s brief. 

The purpose to protect laborers and material men 
is the keynote. It 1s sounded in the title to the act; 
it is repeated in the body of the statute; it is echoed 
in the bond given by the Hicks Company, and re- 
echoed in the subcontract, wherein Sullivan Com- 
pany agreed that no payment should become due wn- 
til all labor and material bills had been paid. 

In this situation we submit plaintiff cannot admit 
unpaid material and labor -bills amounting to 
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4,500.00, which Flicks Company was bound to pay, 
and at the same time demand that Hicks Company 
make a double payment to the extent of the bal- 
anee of $3,600.00. 

But considering the obligation as an indemnity 
against damage, it is not necessary that the claims 
should have been paid in order that they may con- 
stitute aminjury. As we have before indicated, Hicks 
Company assumed a direct original lability to all of 
the Sullivan Company's labor and) material men; 
that liability was measured by the amonnt that the 
Sullivan Company left unpaid, and by as much as 
Sullivan Company left unpaid, by that stn did it 
injure the Hicks Company. It is a well settled prin- 
eiple of law in an action for damages for personal 
Injuries, that it is not necessary that habilities for 
medieal expenses and the like shall have been paid 
in order that they may be proved and recovered. In 
St. Gell mevers lAav (2°10.) G47, iteis saad: “sit 
not necessary that such amounts should have been 
netualls pad. proided the pliaintit has rendered 
himself Hable to pay the same.” 

[In Phe Heathdene, 155 Fed. 368, 371, action was 
bronght to recover a balance of freight claimed to he 
due. Among other defenses, it was claimed that the 
defendant was Hable for stevedores*’ wages, which, 
however, had not been paid. The Court said: “The 
question of the stevedores’ bill has, T think, been 
correctly decided, and needs no more discussion than 
has been given to it by the commissioner, He said, 
‘The testimony is positive that the item is to be paid 
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irrespective of the result of this litigation. Under 
these circumstances there is no reason, in my judg- 


ment, why it should not be allowed.’ ”’ 


Plaintiff's counsel object to the matter of pleading 
the unpaid claims in defendant’s answer, saying that 
they are contingent and uncertain, and that they 
should have been reduced to definite and fixed 
amounts. We contend that it is not necessary to 
plead these items with the particularity which would 
be required to support a claim of mechanic's len. 
In our view it was only necessary that the answer 
should show facts constituting a breach of the con- 
tract by the Sullivan Co., and for this purpose the 
answer is sufficient. It will be seen, however, by an 
inspection of paragraph NITE of the answer (Tran- 
script, page 16) that the name and amount due each 
of the claimants for labor and materials, was set 
forth. We are not able to conceive how a elaim could 
be made any more definite, or the amount any more 
fixed than was done in defendant’s answer when it 
was stated, for example, that the Acme Cement Plas- 
ter Co.’s claim was $836.55, and so on throughout the 
list. We are confident that the answer contained 
auple facts to constitute a defense to this action. 


CONCERNING ESTOPPEL. 


It is attempted by plaintiff to base an estoppel 
upon a letter written April 3, 1912, by the Hicks 
Company to Sullivan Company as follows: 
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“mpril 3, 1992, 
‘Sullivan Fireproot Partition Company, 
‘City. 
‘*Gentlemen: 


“As vour work has been completed on the Lincoln 
High School there will he due you on or about May 
Ist. the balanee of $4,300.00. According to your as- 
signment this will have to be paid to the Ladd & 
Tilton Bank. 

“Of this amount we are willing to pay you now 
*700.00 to be applied on accounts on the job, to be 
paid through Ladd & Tilton Bank. 

chy daily Vols, 


“LEWIS. A. HICKS GOMPANY,” 
Wy bed Ae Sane 


This letter reached the hands of Ladd & Tilton 
Bank. The bank claims that it was lulled to a false 
sense of security by this letter and took no action 
to collect against the Sullivan Company. The bank 
did not pay any money on aecount of this letter. 
Now, the bank had previously taken the assignment 
referred to in this letter, of moneys payable wider 
the contract, whereby the bank was put upen notice 
of the provisions of the contract to the effect that 
Sullivan Company was bound to pay its laborers 
and material men, and that nothing would be due 
until those laborers and material men were paid. 
Having this knowledge, the bank was bound to n- 
quire whether those claims had been paid. 

In fact, the statement in the letter that the $700.00 
was to be applied on accounts on the job, was in 
itself notice that there were unpaid accounts of the 
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Sullivan Company, and the bank, having knowledge 
as it did of the terms of the Sullivan Company’s 
contract, cannot now be heard to say that its suspi- 
cions as to unpaid accounts were quieted by the state- 
ments in the letter of the Hicks Company. Moreover, 
the letter merely says that the work had been com- 
pleted. It did not say the contract had been com- 
plied with. We submit that the letter itself was not 
available to one having the knowledge that the bank 
had, as the foundation of an estoppel. 

But if the letter would otherwise be sufficient 
upon which to base an estoppel, plaintiff’s claim of 
estoppel must fai! because it is not shown that it was 
misled to its injury, and that is an essential condi- 
tion to an estoppel. It is said in 16 Cve. 811, ‘‘the 
burden of the proof is on the party alleging and re- 
lving on the estoppel to establish all the facts neces- 
sarv to constitute it.’’ 

In 16 Cve., page 744, it is said: ‘‘In order to create 
an estoppel in pais the party pleading it must have 
been misled to his injury, that is, he must have suf- 
fered a loss of a substantial character or have been 
induced to alter his position for the worse in some 
material respect.’’ 

The evidence submitted by plaintiff does not con- 
tain a syllable to show that the bank was injured in 
any manner, nor that it altered its position in any 
manner, nor that it could have improved its position 
in any manner had the letter not been written. A 
mere possibility is not enough, there must be a show- 
ing of some real injury. It will not suffice for the 
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bank officials to say they might have done some- 
thing. They must show with reasonable probability 
that they could have done something. In Maxwell 
vy. Bay City Bridge Co., 46 Mich, 282, referring to 
the doctrine of estoppel, the Court said: 

“As the doctrine, when applied, operates to 
take away legal rights, it is no more than com- 
mon Justice that the facts which are supposed 
to call for its appheation shall be munquestion- 
able, and the wrong which is to be prevented, be 
undoubted.’ 


The plaintiff had the burden of proof to establish 
these things, but has failed to do it. 

Not only was plaintiff's case without proof on this 
necessary point, but the evidence offered by defend- 
ant and not contradicted, shows affirmatively that 
the Sullivan Company’s financial situation was ex- 
dec the same on the dite ok the eric viii 
1912, that it was at the tine Hicks & Company de- 
med there was anything due Sullivan Company. This 
testhnony came from Sullivan himself. He testified, 
wid his testimony was not disputed, that on April 3, 
1912, his Company was insolvent and wholly unable 
to pay its debts, and that it would have been unable 
at that time to respond to any claim of Ladd & Til- 
ton Bank or of any other ereditor. 


Counsel for plaintiff in error assert that the opin- 
ion Of the trial Court on this point (their brief, pages 
99 and 96) was erroneous. This is the eighth assign- 
ment of error, We submit that the opinion of the 
trial Court here set forth is a correct exposition of 
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the law as applied to the facts in this case, and that 
plaintiff’s claim of estoppel must fail. 

We believe the law to be as contended for bv plain- 
tiff in error as stated in its brief (page 10, Points and 
Authorities VI), as follows: ‘‘He who by his lan- 
guage or conduct leads another to do what he would 
not otherwise have done, cannot subject such person 
to loss or injury by disappointing the expectations 
upon which he acted.”’ 

We differ from plaintiff’s counsel only in this, that 
we contend that plaintiff has not brought itself with- 
in the operation of this rule of law, because it has 
failed to show anv loss or injury, and because the 
defendant has shown affirmatively that there was 
no loss or injury. 

Plaintiff’s counsel assert that Hicks Company mis- 
led the bank for its own secret profit and gain. There 
is no evidence of this outside of plaintiff’s brief, and 
it is not true. Hicks Company has not profited in 
any wav by this transaction. In ‘fact, it is loser. 
Hicks Company’s only concern is that these claims 
be paid, in order that it be not compelled to pay 
twice by reason of the Sullivan Companvy’s delin- 
quency. 

We beheve we have demonstrated three proposi- 
Hons, wiz: 

1. The absence of a stipulation in writing waiving 
a jury precludes the examination of the errors as- 
signed in this case. 


2. The existence of Sullivan Company’s unpaid 
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labor and material bills to an amount in excess of the 
balance due under the subcontract is a good defense 
to this action. 

». Defendant is not estopped to assert this de- 
fomeex 


“or these reasons the judgment should be affirmed. 


Respectfully submitted, 


CHAMBERLAIN, THOMAS & KRAEMER, 
LESTER W. HUMPHREYS, 


Attorneys for Defendant in Error, 


Che Anited States Circuit 
Court of Appeals 


for the Ptnth Crtreutt. 


LADD & TILTON BANK, a corporation, 
Plaintiff im error, 
vs. 


LEWIS A. HICKS COMPANY, a corporation, 
Defendant in error. 


Upon writ of error to the United States District 
Court for the District of Oregon. 


Reply Brief of Platnttf tn Crror 
FILED BY LEAVE OF COURT. 


Counsel for the defendant in error has argued to 
this court that inasmuch as a jury was waived in 
the trial court without the formality of a written 
stipulation, that this appellate court is precluded 
from considering the merits of the appeal upon the 
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errors appearing in the bill of exceptions which con- 
tains the transeript of the entire testimony and the 
rulings of the trial court, and that this court ts lim- 
ited to the inquiry: had the trial court jurisdiction, 
and is the judgment supported by the pleadings? 


Counsel for the plaintiff in error believes that a 
question is here presented which has not often been 
adjudicated in the courts so far as our examination 
has extended, and we desire to submit to the court 
one of two conclusions, i.e¢., first, that there is a 
valid judgment rendered by the district court which 
is and ought to be reviewable in this court for errors 
occurring during the trial, and second, that there is 
no valid binding judgment of the district court and 
that the case stands on the trial docket of the dis- 
trict court awaiting trial in the manner provided by 
the statutes authorizing and governing trials in dis- 
tirct courts. We will at this time address ourselves 
to the first question. 


In the desire for an early trial, counsel for both 
parties stood before the bar of the trial court and 
each orally stated to the judge that a trial by jury 
would be waived. Written note thereof was made in 
the judge’s docket, also written note thereof was 
made in the elerk’s docket, and the case was set for 
trial upon a day certain. It was intended and under- 
stood that the case was to be submitted to the court 
upon the evidence and the law, with each party re- 
serving unto itself the right of appeal to correct any 
errors occurring therein. With that understanding 
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the case proceeded to trial, and thereafter the court 
rendered judgment in favor of the defendant. 


We submit to this court if there is any greater 
or less efficacy given to the judgment of the trial 
court and the right of review thereof owing to the 
fact that the parties submitted the issues governing 
their respective rights to the trial court without a 
jury, and further owing to the fact that the parties 
did not reduce a solemn and binding declaration, de- 
livered orally, to two lines of written matter over 
their respective signatures. We apprehend that 
courts are created for the administration of justice, 
and the modern trend and tendency is to administer 
that justice without the fine-spun distinctions and 
technicalities that permeated the common law. If 
the trial court was empowered to render a judgment 
which would be conclusive and binding upon the par- 
ties, then we submit that the scheme of judicial pro- 
cedure is defeated when the appellate court states 
that it will not review such judgment for errors 0c- 
eurring therein. The very purpose of the appellate 
court as a court for correction of errors is defeated 
owing to the fact that an oral stipulation of the par- 
ties waiving a jury, made before the bar of the trial 
court, intending to reserve to each the right of ap- 
peal, is not as efficacious as a written stipulation. 


An examination of the authorities cited by the 
counsel for the respondent in error discloses the fact 
that the only reason upon which the appellate court 
bases its denial of the appellate jurisdiction is that 
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the federal statute states that a trial can be had only 


before a jury or where a written stipulation by the 
parties is made in writing. We submit that if the 


appellate court is precluded from reviewing the al- 
leged errors occurring during the course of the trial, 
owing to the fact of the enactment of the various 
federal statutes, then the rule logically carried for- 
ward is that there being nothing to review there is 
nothing in the form of a final judgment. 

We are impressed that we are now dealing with 
a techmeality which would have delighted the judges 
of the English common law, and upon which pages 
and volumes would have been written in the effort 
to make the distinction between techmiealities ob- 
vious to some one other than the writer of the opin- 
jon, Modern courts, however, wherein the law is 
administered by modern judges, recognize that the 
need of courts is for the jndicial decision upon the 
merits between the rights of the respective litigants 
before it, and earnestly desire to and do justice be- 
tween them based upon the facts and the law, irre- 
spective of the dotting of an I or the crossing of a T. 

We submit to this court: is there anything miss- 
ing from the transeript of record in this cause which 
is vital to the interests of the respective parties, 
which would otherwise be in the record if a Jury had 
been waived in writing? We believe the record here- 
in is as full and complete as it could possibly be, and 
every fact is before this court to enable it to serve 
the purpose of its creation, the administration of Jus- 
tice. ‘We contend that the plaintiff intended and be- 
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lieved it was submitting its cause to the trial court 
with the thought in mind that if error occurred it 
could have the same reviewed. The same thought 
and conclusion was in the mind of the defendant. It 
was not intended to be a final judgment such as could 
not be reviewed, and we cannot make the distinction 
between standing before the bar of the court and 
waiving a jury and filing a written stipulation to 
the same effect with the clerk. The purpose of the 
law has been served in either case, the court has been 
informed that it is not necessary to call a jury for 
the trial of a case. Counsel for either party was not 
misled, neither was the court. The intent of the law, 
as interpreted by the Supreme Court, is to inform 
the trial court whether or not it will be obligated 
to calla jury, and if the court is thus informed, either 
orally or in writing, we believe the purpose of the 
law is served and nothing more can be asked. To 
support our statement that the purpose of waiving 
a jury in writing is only for the information of the 
court to obviate the expense of summoning a jury 
we refer to the case of Kearney v. Case, 12 Wall. 
eves.) 275 at 283. 


We earnestly believe that the appeal prosecuted 
in this case is meritorious and that grievous errors 
occurred during the trial, and we have asked this 
court to investigate the alleged errors and announce 
its conclusion thereon. If it does, then the purpose 
of the court is fulfilled and justice is served. If it 
does not, then justice is defeated, and when we ask 
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ourselves why we must answer that we have done 
all that the Jaw required by informing the court of 
our desires, by agreeing with counsel as to our mu- 
tual desires, but confess that we did not sign a writ- 
ten stipulation waiving a jury, and when we further 
ask ourselves why the failure to file a written stipu- 
lation waiving a jury is thus so momentous in the 
administration of justice we are lost for the proper 
answer. We submit to this court, with all due re- 
spect and deference, that we are impressed that such 
a rule is without foundation and cannot exist in jus- 
tice or good conscience. As we have said, we believe 
this appeal to be of merit, and all that we ask is that 
the appellate court shall perform its functions in the 
adiministration of the law and pass upon the errors 
assigned. If we are wrong in our assumption of ervor 
we desire to know it through the instrumentality of 
this court and have the same judicially stated. If 
we are right in our assumption of error and the case 
will not be reviewed, then the administration of jus- 
tice is aborted and the plaintiff is told to go forth 
and submit to the infliction of a wrong which is 
known to be a wrong, and be forever without remedy. 
If we could find or have suggested any satisfying 
reason why such a rule regarding the written stipu- 
lation should be so strictly and, probably at times, 
unjustly enforced, then with good grace we would 
submit to the penalty which is being urged to be in- 
flicted by the respondent in error. Tf there is a valid 
judgment in the trial court we ask that that judg- 
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ment be reviewed for errors assigned. We believe 
that the law did not intend to ereate such a condi- 
tion that a litigant would be bound by a judgment 
ina nisi prius court from which no appeal would fie. 

As to the second question we desire to enter into 
a brief discussion of whether or not there is a judg- 
ment in the lower court. 

United States Compiled Statutes, section 566, in 
reference to trials in the district courts, provides as 
follows: 


“The trial of issues of fact in the district 
courts, in all causes except cases in equity and 
cases of admiralty and maritime jurisdiction, 
and except as otherwise provided in proceeding 
in bankruptey, shall be by jury. In causes of 
admiralty and maritime jurisdiction relating to 
any matter of contract or tort arising upon or 
concerning any vessel of twenty tons burden or 
upward, enrolled and licensed for the coasting 
trade, and at the time employed in the business 
of commerce and navigation between places in 
different states and territories upon the lakes 
and navigable waters connecting the lakes, the 
trial of issues of fact shall be by jury when either 
party requires it.”’ 


By this section it will be observed that the dis- 
trict courts, prior to the enactment of the judicial 
code, could only render a valid judgment in the event 
a eause was tried before it with a jury, except in 
eases in equity, admiralty and proceedings in bank- 
ruptey. 


~~ 


8 


Section 648 of the United States Compiled Stat- 
utes refers to trials in the cireuit courts prior to the 
enactment of the judicial code, and is as follows: 


‘‘The trial of issues of fact in the circuit 
courts shall be by jury, except in cases of equity 
and of admiralty and maritime jurisdiction, and 
except as otherwise provided in proceedings in 
bankruptev and by the next section.”’ 


We note that all eases must be tried by a jury in 
the cireuit courts except cases in equity and admir- 
alty jurisdiction and proceedings in bankruptcy. 


Section 649 of the United States Compiled Stat- 
utes is as follows: 


‘“‘Tssues of fact in civil eases in any circuit 
court may be tried and determined by the court, 
without the intervention of a jury, whenever the 
parties or their attorneys of record file with the 
elerk a stipulation in writing waiving a jury. 
The finding of the court upon the facts, which 
may be either general or special, shall have the 
same effect as the verdict of the jury.”’ 


And here we note that civil cases may be tried 
without a jurv when a stipulation is filed with the 
elerk, in writing, waiving the same. 

Section 700 of the United States Compiled Stat- 
utes 1s as follows: 


“When an issue of fact in any eivil eause in 
a cirenit court is tried and determined by the 
court without the intervention of a jury, accord- 
ing to section six hundred and forty-nine, the 
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rulings of the court in the progress of the trial 
of the cause, if excepted to at the time, and duly 
presented by a bill of exceptions, may be re- 
viewed by the Supreme Court upon a writ of 
error or upon appeal; and when the finding is 
special the review may extend to the determina- 
tion of the sufficiency of the facts found to sup- 
port the judgment.”’ 


And here we note how the rulings of the nisi prius 
eourt must be presented to the appellate court. 

In 1912 the judicial eode enacted by Congress 
went into effect, whereby the circuit courts of the 
United States were abolished and their jurisdiction 
conferred upon the district courts. None of the sec- 
tions referred to, to-wit, section 566, in reference to 
the district courts, nor sections 648, 649 and 700, in 
reference to the circuit courts, were repealed. Sec- 
tion 291 of the judicial code provides, however, that 
where any power or duty is conferred or imposed 
upon the cirenit courts, such reference, upon the tak- 
ing effect of this act, shall be deemed and held to 
refer to and confer such power and impose such duty 
upon the district courts. We believe, therefore, from 
the examination of the law made subsequent to the 
oral argument in this court, that sections 648, 649 
and 700 of the United States Compiled Statutes now 
relate to and govern the district courts. However, 
this is a question which has not been adjudicated, 
and the expression of this court, ruling thereupon, 
would be of great benefit and service to all practi- 
tioners before the United States courts. 
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We will therefore assume, for the purpose of this 
arguinent, that sections 648, 649 and 700 relate to 
and govern the district courts. Conceding this as 
trne, in the absence of judicial expression thereupon, 
we desire to submit that the United States courts, 
being statutory courts, are bound to and limited by 
the restrictions and limitations embraced within the 
acts creatine them, and that a valid judgment can 
only be rendered in such courts when rendered in 
strict conformity to the Jaw of their creation, 

Construing section 648 we find that judgment 
ean be rendered in the United States district courts 
only after a trial by a jury, excepting certain cases 
of which this is not one, or ean only be rendered by 
the said courts when a jury is waived by stipulation 
of the parties in writing. If anything is therefore 
absent in the jurisdiction of the court then the court 
is not empowered to render a Judgment, and any 
judgment rendered by it would be ultra vires or 
would be a judgment not binding on any of the par- 
ties. We recognize and confess that the argument 
being here made is inconsistent with the argument 
being made under the first question herein discussed, 
but if we are wrong in our conclusion as urged in 
the first question, then we must be right in the one 
urged here, for otherwise the law so construed would 
be inconsistent, and if the jurisdiction of the appel- 
late court is technically construed then likewise must 
that jurisdiction be technically construed in the trial 
eourt. We are impressed that we cannot be wrong 
in both cases and counse) for defendant in error he 
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right in both cases, for the inconsistency is as ap- 
parent in one as it is in the other. Our contention 
that there is an absence of a judicial or binding judg- 
ment in the trial court is supported by nearly all, if 
not all, of the authoritics speaking upon this point 
when it is said that the submission to a trial court 
of a cause without a jury and without a written stip- 
wation waiving the same is the submission to an ar- 
bitrator and is the submission of a cause in a manner 
unknown to such statutory courts. If it is the sub- 
mission to an arbitrator and neither of the parties 
intend to be bound thereby, then the decision of such 
arbitrator is not a final decision, and we desire to 
add that neither party intended to be bound bv the 
judgment of the trial court until the appellate court 
has passed upon the errors alleged to have occurred 
during the trial, if either party desired to have the 
same reviewed. 

We wish to quote from one of the earliest cases, 
from one of the latest and from one decided by Judge 
Gilbert of the Ninth Circuit upon this point. 

In the ease of Campbell v. Boyreau, 21 Howard 


(U. 8.) 223, decided in 1858, Mr. Chief Justice Tan- 
ney said: 

‘The finding of issues of fact by the court 

upon the evidence is altogether unknown to a 

common law court, and cannot be recognized as 

a judicial act. Such questions are exclusively 

within the provinee of the jury; and if, by agree- 

ment of parties, the questions of fact in dispute 

are submitted for decision to the judge upon 

the evidence, he does not exercise judicial au- 
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thority in deciding, but acts rather in the char- 
acter of an arbitrator. And this court, therefore, 
cannot regard the facts so found as judicially 
determined in the court below nor examine the 
questions of law as if those facts had been eon- 
elusively determined by a Jury or settled by the 
admission of the parties. * * * And as this 
court cannot regard the facts found by the judge 
as having been judicially determined in the court 
below, there are no facts before us upon which 
questions of law may legally and judicially have 
arisen in the inferior court, and no questions, 
therefore, open to our revision as an appellate 
tribunal. * * * Upon the grounds above 
stated the judgment in this case must be af- 
firmed, but it must at the same time be under- 
stood that this court express no opinion as to 
the facts or the law as decided by the Circuit 
Court, and that the whole case is open to re- 
examination and revision here if the question 
of the facts and the law should hereafter be 
brought legally before us, and in a shape which 
would enable this court to exercise its appellate 
jurisdiction.”’ 


Can there be any doubt as to what the Supreme 
Court meant in the capitalized portion of the opinion 
last above quoted? If the judgment of the trial court 
was final and binding then how could the whole ease, 
either as to the facts or the law, be again re-exam- 
ined by the Supreme Court if the same should there- 
after be brought before it so it could exereise its 
appellate jurisdiction. If the judgment of the lower 
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court became res adjudicata then the Supreme Court 
has made a comment wholly irrelevant. Our conclu- 
sion from said quoted portion is that, that court de- 
sired it to be understood that the case could be re- 
tried and the facts and the law therein could later 
be re-examined in the appellate court when suffi- 
ciently presented to it. We submit that the said por- 
tion of the opinion is open to no other construction. 
Therefore, as indicated by the Supreme Court, if 
there is an absence of a written stipulation waiving 
the jury which precludes the jurisdiction of the ap- 
pellate court, then equally and technically is the 
same construction true that there was no judgment 
in the lower court which would preclude a retrial of 
the cause therein. 


Tn the last expression of the Supreme Court upon 
this point, in the case of Campbell v. United States, 
32 Supreme Ct. Rep. 398, 224 U.S. 99, decided March, 
1912, the Supreme Court, speaking through Mr. Jus- 
tice Van Devanter, commented upon sections 566, 
648, 649 and 700 of the Revised Statutes hereinbe- 
fore referred to and then stated: 


‘In this state of the statute law the trial to 
the District Court without a jury was in the na- 
ture of the submission to an arbitrator—a mode 
of trial not contemplated by law, and the court’s 
determination of the issues of fact and of the 
questions of law supposed to arise upon its spe- 
cial finding was not a judicial determination, 
and therefore was not subject to re-examination 
in an appellate court.’’ 
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Tf it was not a judicial determination we are at a 
loss to understand its nature other than the mere ex- 
pression of an opinion of one not authorized to speak 
or render a valid and enforcible judgment between 
litigants. 

We now desire to cite a ease decided by the Cir- 
enit Court of Appeals for the Ninth Cirenit, in which 
the opinion was written by Judge Gilbert, to-wit, the 
case of EKrkel v. United States, 169 Fed. 623, decided 
in 1909, where it is said: 


‘Tt is well settled that no question of law 
can be reviewed on error except those arising 
upon the process, pleadings or judgment, ‘unless 
the facts are found by a jury by a general or 
special verdict or are admitted by the parties 
upon a ease stated.’ Campbell v. Bovrean, 21 
Howard 223, 16 L. ld. 96. Inethat case it aas 
held that the finding of issues of fact by the 
court upon the evidence is altogether unknown 
to a common law court and cannot be recognized 
as a judicial act. The court said: ‘And this 
court therefore cannot regard the facts so found 
as judicially determined in the court below, nor 
examine the questions of law, as if those facts 
had been conelusively determined by a jury or 
settled by the admission of the parties.’ ”’ 


Again do we squarely face the language of the 
court where it says that the facts found below were 
not judicially determined. If not judicially deter- 
mined then there is not a judicial judgment, and if 
not a judicial judgment then the ease has not he- 
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come res adjudicata, and we submit that we are en- 
titled to a new trial in the technical manner and 
method provided by the statutes creating the United 
States courts. Without further quotations of au- 
thority we desire to make the following citations 
bearing out the rule of law here announced: 

United States v. Louisville & N. R. Co., 167 

Fed. 306. 

Low v. United States, 169 Fed. 88. 

Town of Andes v. Slauson, 9 Sup. Ct. Rep. 573. 

Supervisors v. Kennicott, 103 U.S. 504, 556. 

Flanders v. Tweed, 9 Wallace (U. 8.) 428. 


Burr v. Railroad Company, 1 Wallace (U. 8.) 
oa: 


Graham vy. Bayne, 18 Howard (U. $8.) 60. 


Also the citations of authority in the opinions 
above referred to. 

Tn our search of the law which we believe to be 
pertinent upon the questions here presented to the 
court we found several cases where the Supreme 
Court of the United States expressly held that un- 
der such facts as are presented in the case at bar 
there was a mistrial, and the same was remanded to 
the trial court for a new trial in the manner pro- 
vided by law. 

In the case of Flanders v. Tweed, 9 Wallace 425, 
this decision was made. Mr. Justice Nelson, speak- 
ing for the court, said: 

‘“A copy of the stipulation of the parties or 
attorneys filed with the clerk, waiving the jury, 
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should come up with the transeript in the return 
to the writ of error, so that the court could see 
that the act had been complied with. There hav- 
ing been no stipulation nor any findings of the 
facts in this case, and no question upon the 
pleadings, it would follow, according to the gen- 
eval course of proceeding in like cases hereto- 
fore in this court, that the judgment below 
should be affirmed. There are, however, eases 
whieh, wnder very special circumstances, the 
court have made an exception and have sunply 
dismissed the writ of error, as in the ease of 
Burr v. The Des Moines Company, 1 Wallace 99, 
or have reversed the judgment below for a mis- 
trial and remand it for a new trial, as in the 
case of Graham v. Bayne, 18 Howard 60. See 
also Guild v. Frontin, 9 Wallace 135. In the 
present case it is apparent the parties below 
supposed that they had made up a ease, accord- 
ing to the practice in Louisiana, from the find- 
ing of the facts by the court, that would entitle 
them to a re-examination of it here; but as the 
court did not make it up, and file it, as of the 
date of the trial and judgment, it cannot be re- 
garded as a part of the record; and, under the 
circumstances, the case being an important one 
and intended to be carried up here for re-exami- 
nation, we shall reverse the judgment for a mis- 
trial and remand it to the court below for a new 
titel, 


It is true that special provisions of law are recog- 
nized by the United States courts in Louisiana, but 
it was not based upon any of these peculiar provi- 
sions that the above judgment was rendered. 
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In the case of Burr vy. Des Moines R. R. & Nav. 
Co., 1 Wallace 99, we quote from the svllabus of the 
court, where the opinion is condensed: 


‘‘Legal prestunption being in favor of a judg- 
ment regularly rendered, the court, where it does 
not reverse nor dismiss for want of jurisdiction, 
might, in regard to a ease which it refused to 
consider on evidence adduced, affirm simply. 
However, a case being before it, and having been 
argued on its merits, where counsel on both sides 
erroneously supposed that they had brought up 
a case stated, when in fact they brought up noth- 
ing but a mass of evidence, and where they er- 
roneously supposed, also, that they would ob- 
tain an opinion and judgment of this court on 
the case, as by common consent, they presented 
it, the court benignantly ‘dismissed’ it only; so 
leaving the parties at liberty to put the case, 
if they could, by agreement below, in a shape 
where it could be here reviewed. But the dis- 
mission was with costs.”’ 


In the case of Graham v. Bayne, 18 Howard 
(U.S.) 60, the sylabus of the court is as follows: 


“Where a case was tried in the Cirewit Court 
of the United States, in which both parties 
agreed that matters of law and fact should be 
submitted to the court, and it was brought to 
this court upon a bill of exceptions which con- 
tained all the evidence, this court will remand 
the case to the Circuit Court with directions to 
award a venire de nova.”’ 
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We submit to this court that it is believed that 
the appeal m this case has merit and that the trial 
eourt committed error, and therefore, in the event 
that this appeal cannot be inquired into as to the 
merits thereof owing to the failure to waive a jury 
in writing, then that this court remand the same for 
a new trial. 


If counsel for the plaintiff in error is wrong in 
both of the contentions urged herem then we desire 
to submit to the court that the authorities are mni- 
form in holding where there is a failure to waive a 
jury in writing the appellate court can inquire into 
the jurisdiction of the court and further ascertain 
whether or not the judgment so rendered is supported 
by the pleadings. 


Counsel for the plaintiff in error at the conelu- 
sion of the trial moved the court for Judgment upon 
the pleadings (transcript of record, page 61, assign- 
ments of error, transcript of record, page 217), which 
the court overruled, One of the grounds of the mo- 
tion being that the plaintiff had pleaded as a defense 
the unliquidated, unpaid claims of the Sullivan Com- 
pany, and that owing to the same the defendant 
would be compelled to pay them in the future. We 
have urged at length in our former brief the reason 
why the allegations in reference thereto did not con- 
stitute a proper defense or matter of set-off, and re- 
fer to the same at this time. If we are correct in 
our asstunption then the judgment of the lower court 
is not sustained by the pleadings, particularly upon 
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the point just mentioned, and the plaintiff would 
be entitled to a reversal and a judgment irrespective 
of the waiver of a jury. 

To the effect that the appellate court can examine 
the pleadings to ascertain if the judgment is sup- 
ported thereby we refer to 


Cudahy Packing Company v. Soo National 
Bank, 69 Fed. 782. 

Campbell v. Boyreau, 21 Howard 223. 

Rogers v. United States, 12 Sup. Ct. Rep. 91. 


In conclusion we desire to submit to this court 
that the urging of such a technical proposition, to- 
wit, that a failure to waive a jury, in writing, pre- 
cludes an examination of the assigned errors by ap- 
peal is not in harmony with the present administra- 
tion of justice as the same is administered in this 
court and others. On the other hand, if this appel- 
late court recognizes its limitations on account of 
the manner of waiver of the jury then the same 
limitations ought to apply to the nisi prius court, and 
any thing done there not in strict conformity to the 
law would be a mistrial and cannot result in a bind- 
ing Judgment. 

We must confess the error of the attorneys for 
the plaintiff in error and admit that the condition 
now being discussed is created owing to their lack 
of knowledge of a technical practice for which no 
condition ought to be blamed. However, frankly 
confessing our fault, we believe that justice would 
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be better served in all cases like the one at bar if the 
appeal were inquired into upon its merits, and this 
we ask the court to do or else remand the cause for 
anew trial or clse enter judgment for the plaintiff 
upon the pleadings. 


Respectfully subnutted, 
WOOD, MONTAGUE & HUNT, 
Attorneys for Plaintiff in Error. 


